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Christine Gray

Foreword —
International Law Competition

This edition of the Heidelberg Student Law Review includes articles by the two win-
ners of an international law essay competition run by the Cambridge Student Law
Review and the Heidelberg Student Law Review, in collaboration with the British
Council. Both writers are to be congratulated on their success.

The two articles discuss the legality of Israel’s use of force against Lebanon in 2006.
The Cambridge paper by Georgina Redsell and the Heidelberg paper by Astrid Wiik
both argue that Israel’s use of force was unlawful.

This is an extremely controversial issue on which many have strong opinions. The
two articles re-examine the debate on the scope of self-defence under Article 51 of
the UN Charter in the light of recent case-law of the International Court of Justice
and of the Eritrea/Ethiopia Claims Commission. They examine the question as to
how far the traditional doctrine has been, or should be, modified in the light of the
terrorist attacks of 9/11 and of their aftermath. The two articles discuss the funda-
mental notions of armed attack, necessity and proportionality. Can there be an armed
attack by non-state actors such as Hezbollah, even in the absence of state complicity?
This question has been avoided by the International Court of Justice in recent cases
such as Armed Activities on the Territory of the Congo, DRC v Uganda (2005}, but is
addressed in some detail in these two articles. Were the events of 12 July 2006 of suf-
ficient gravity to amount to such an attack? And, if so, did they allow the use of force
in self-defence against Lebanon, even in the absence of complicity by that state in the
initial use of force by Hezbollah? These are difficult and divisive questions.

There is common ground between the two articles on the notion of armed attack;
they also agree on the crucial question of the application of the customary interna-
tional law requirements of necessity and of proportionality, For many states in the
Security Council debates on the Lebanon conflict these were the critical issues in as-
sessing the legality of the Israeli use of force. A majority of states argued that the
thirty-four day massive Israeli attack on Lebanon, claimed by Israel to be aimed at
Hezbollah rather than Lebanon, was grossly disproportionate. Others such as the
USA argued that the proportionality of the Israeli use of force should be assessed in
the light of the threat to the existence of Israel posed by Hezbollah. Thus there is
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now a fundamental divide as to the proper meaning of “proportionality” in the law
of self-defence.

Astrid Wiik also discusses the application of international humanitarian law arising
out of the use of cluster bombs, the bombing of roads and airports, the deaths of ci-
vilians. She defends the legality of the Israeli actions, and controversially asserts that
the current law needs revision to regulate conflicts between a state and a non-state ac-
tor. These questions and others discussed by the two articles are of great importance
for the development of the law in this area.

Christine Gray

Professor Of International Law
University Of Cambridge
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Georgina Redsell”

Illegitimate, unnecessary and
disproportionate:
Israel’s use of force in Lebanon

I. Introduction

On the morning of 12 July 2006, an event took place that triggered a lengthy armed
conflict between Israel and Hezbollah. At around nine o’clock local time, Hezbollah
launched several rockets from Lebanese territory across the Blue Line' towards Is-
raeli Defence Force (IDF) positions. Then Hezbollah fighters crossed the Blue Line
into Israel and attacked an IDF patrol, captured two IDF soldiers, killed three others
and took the captured soldiers across the border into Lebanon. After this attack on
the patrol, a heavy exchange of fire ensued across the Blue Line between both sides.
Hezbollah targeted IDF positions and Israeli towns south of the Blue Line. Israel re-
taliated with ground, air and sea attacks, and the conflict quickly escalated into a war
that lasted 34 days. On 11 August, the Security Council passed Security Council
Resolution 1701 which called for a ‘full cessation of hostilities’, and a ceasefire took
effect on 14 August.

This essay assesses whether the armed conflict was justified under international law
as a legitimate use of force by Israel in self-defence.? The starting point for such a dis-
cussion is the UN Charter, which sets out the rules regulating the use of force be-
tween states. The general prohibition on the use of force contained in Article 2(4)° is
subject to two exceptions: the ‘inherent’ right of self-defence contained in Article 51
and authorisation of the Security Council for states to use force under Chapter VII

*  LL. M. student, University of Cambridge, Fitzwilliam College.

1 The border demarcation between Israel and Lebanon drawn by the United Nations on 7 June
2000, necessary for confirming the withdrawal of Israeli forces from Lebanon in compliance
with Security Council resolution 425 (1978).

2 Hezbollah’s use of force also raises issues relevant to international law, though they cannot be
discussed in full detail here: for example, whether the use of force may be justified in the
struggle for self-determination.

3 “All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State, or in any other manner
inconsistent with the Purposes of the United Nations.’
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of the Charter.* States have relied upon other potential exceptions to the prohibition
on interstate violence, but these exceptions are not contained in the Charter and their
legality is fiercely debated. For the purposes of this essay, however, there is no need
to look beyond the justification of self-defence as it is clear that Israel’s response to
the actions of Hezbollah was based on the right contained in Article 51. The fact that
the discussion focuses on this provision does not, however, mean that the legal issues
involved are any less complex than the non-Charter justifications for the use of force.
On the contrary, as will be shown, the law on self-defence is subject to fundamental
disagreement, and the scope of the right is far from clear.

By way of a brief introduction, the requirements for a right to individual self-defence
to be triggered under Article 51 will be set out. The various conditions and surround-
ing controversies will then be discussed in some detail. The meaning of the prerequi-
site of an ‘armed atrack’ will be examined. It will be argued that on a strict interpreta-
tion of the law the events of 12 July were not sufficiently grave to amount to an
armed attack, despite the support that Israel received from many in the international
community. The issue of whether there is a right to self-defence against Hezbollah as
a non-state actor will then be considered. It will be argued that the current state of
the law regarding this issue is open to debate due to developments in state practice
since the Nicaragua judgment was handed down by the International Court of Jus-
tice (IC]).* It will be demonstrated that Hezbollah’s actions are not attributable to
the state of Lebanon under the Nicaragua test or any broader test that may form part
of customary international law at present. After having examined whether Israel did
have a right to self-defence, the requirements of necessity and proportionality will be
discussed. It will be shown that despite the relative uncertainty that surrounds what
the prerequisites of necessity and proportionality entail, it is quite plain that Israel’s
use of force in self-defence was neither necessary nor proportionate.

IL The Right To Self-Defence Under Article 51

The legality of the armed conflict in Lebanon and Israel turns on the interpretation
of Article 51, which provides:

Nothing in the present Charter shall impair the inherent right of individual and
collective self-defence if an armed attack occurs against a Member of the United
Nations, until the Security Council bas taken measures necessary to maintain inter-
national peace and security. Measures taken by Members in the exercise of the right
to self-defence shall be immediately reported to the Security Council and shall not
in any way affect the anthority and responsibility of the Security Council under the
present Charter to take at any time such action as it deems necessary to maintain or
restore international peace and security.

4 “Action with respect to threats to the peace, breaches of the peace, and acts of aggression.’
5 1CJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua, (hereaf-
ter ‘Nicaragua’) [1986] IC] Reports 14.
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The primary debate regarding this provision arises from the word ‘inherent’. Those
who support a wide right to self-defence argue that the use of the word ‘inherent’
preserves the earlier customary international law right to self-defence. This line of
reasoning claims that at the time the Charter was concluded, customary international
law established a wide right to self-defence that allows for the protection of nationals
and anticipatory (or pre-emptive) self-defence.® On the opposing side are those who
argue that the right to self-defence arises only if an armed attack takes place, and that
since this right is an exception to the prohibition of use of force contained in Article
2(4), it ought to be narrowly construed.” It is necessary to outline this debate be-
cause, although not directly relevant to the present discussion, whether one takes a
wide or narrow view of self-defence, it will affect how one interprets the conditions
that constrain the exercise of that right.

There are two main issues regarding the prerequisites of the right to self-defence that
are relevant to this discussion. First of all, there is the requirement that an ‘armed
attack’ must have taken place and what this condition entails. There is some contro-
versy about how ‘grave’ the use of force must be in order to amount to an ‘armed at-
tack’. It will be argued that since the International Court of Justice appears to require
a high threshold for a form of force to be classified as an armed attack, the events of
12 July cannot be characterised as such. Secondly, there is the question of what level
of state involvement (if any) is required for the right to self-defence against non-state
actors to be exercised legitimately. This requirement has been subject to a great deal
of criticism especially in the context of the ‘war on terror’. It will be argued that it is
open to debate whether the requirement of ‘sending by or on behalf’ of a state as set
out in Nicaragua continues to represent the law at present. Finally, it will be shown
that the actions of Hezbollah are not attributable to the state of Lebanon, and there-
fore Israel did not have a right to self-defence.

III. Was There A Right To Self-Defence Under Article 512
(L.e. Was There An ‘Armed Attack’?)

1. Were The Actions Of Hezbollah Of Sufficient Gravity To Amount To An
‘Armed Attack’?

The starting point for the definition of ‘armed attack’ is the definition applied by the
IC]J in Nicaragua, which is based upon the ‘Definition of Aggression” set out by the
UN General Assembly.” According to this definition, there has been an armed attack
where there has been a ‘sending by or on behalf of a state of armed bands, groups, ir-
regulars or mercenaries, which carry out acts of armed force against another state of

6 D. Bowett, Self-Defence in International Law (1958).

7 1. Brownlie, International Law and the Use of Force by States (1973).

8 The question of whether an ‘armed attack’ is a requirement at all (i. ¢ if there is a right to anti-
cipatory self-defence) will not be pursued here.

9 ‘Declaration on the Definition of Aggression’ (1974) UNGA Resolution 3314 (1974) Article 3
(g)
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