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The International Court of Justice (IC])
Should Have the Power to Review
Resolutions Adopted by the Security Council
Under Chapter VII

Kelsen described the sole responsibility of the UN Security Council in the frame-
work of Chapter VII of the UN Charter as “not to restore law, but to restore peace,
which is not necessarily identical with law”."! In his view, the Council acts within
Chapter VII completely legibus solutrs and should consequently not be subjected to
judicial review; it is entirely exempted from adjudication.

Usually such legal notions discomfort lawyers stamped by the “Rechtsstaat” con-
cept: It is hardly maintainable to declare the rule of law, which includes tl?e ideas of
separation of powers and checks and balances,” as an essential pillar of national con-
stitutional theory and conceive at the same time the Security Council as the
Hobbesian “Leviathan”, which is rejected as a state in diametrical opposition to the
“rule of law”. To avoid contradictions, in the opinion of the so called “legalists”, the
Security Council has to be subject to legal constraints and, consequently, its actions —
even those under the aegis of Chapter VII - have to be reviewed by the International
Court of Justice (“IC]J”) as the principal judicial organ of the United Nations.

To answer the question of whether the ICJ should have the power to review Security
Council Resolutions adopted under the aegis of Chapter VII, the issue of whether
the ICJ exceeds eventual legal constraints, itself, by exercising such a review must
first be analysed. This question is the subject matter of the first section of this consid-

Fourth Year Law, Ruprecht-Karls-Universitit Heidelberg.

I Hans Kelsen, The law of the United Nations: A Critical Analysis of Its Fundamental Pro-
blems, 1951, p. 295,

2 For asummary of Lockes and Montesquicus theories refuting Hobbes, sce Rudolf Weber-Fas,
Freiheit durch Gewaltenteilung — Montesquieu und der moderne Verfassungsstaat, JuS 2005,
pp- 882-884.



212

StudZR 2/2006

eration. Such an action would be #ltra vires either if the Security Council were not
subject to any legal constraints (first subsection) or if the ICJ did not have the com-
petence to engage in such a review (second subsection). In the second section, the
question of whether judicial review is preferable to the situation in which the Court
abstains from ruling on the legality of Council Resolutions is examined.

I.  First Section:
A judicial review of Security Council Resolutions adopted
under the aegis of Chapter VII as an ultra vires action on
the part of the ICJ?

A judicial review of Security Council Resolutions by the ICJ on the basis of Chapter
VII presumes, on the one hand, that these are subject to legal limitations and, on the
other hand, that competence is vested to the ICJ to review them.

1. Legal constraints

At first, the question is whether the Council is subject to legal constraints when act-
ing under Chapter VIIL.

a) Legal constraints on German public authority, Article 20(3) GG

Drawing from the scope of judicial review in Germany, the Basic Law for the Federal
Republic (“GG”) explicitly stipulates in Article 20(3) that “the legislature shall be
bound by the constitutional order, the executive and the judiciary by law and justice”
and provides through this a basis for an extensive judicial control of all the three
branches of the public authority.

b) Legal constraints with respect to the UN, Art.24(2) S. 1 Charter?

With respect to the United Nations, a similar obligation of the Council seems to be
stated by Article 24(2) S.1 of the Charter which dictates that it “shall act in accor-
dance with the Purposes and Principles of the United Nations.”

aa) Non-applicability of Article 24(2) S. 1 to Chapter VII

Despite this explicit provision, its applicability to Chapter VII is contested:* As the
Council is a political organ and not a “creature of law”, it acts exclusively for political

3 W. Micheal Reisman, The Constitutional Crisis in the United Nations, AJIL 87 (1993),
pp- 83100, pp. 93, 94; Benedetto Conforti, Le Pouvoir discrétionnaire du Conseil de Sécurité
en matiére de constatation dune menace contre la paix, dune rupture de la paix ou dun acte da-
gression, in: René-Jean Dupuy (ed.), Development of the role of the Security Council, Collo-
que, July 21-23, 1992, 1993, pp.51-60.
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reasons and is not bound to apply legal considerations.” The political nature of the
organ is stressed by the veto right which confers to every permanent member the
power to impede every Resolution exclusively for its own political interests.” Fur-
thermore, the founders of the Charter, in reaction to the weak position of the League
of Nations Council, left consciously the “entire decision as to what constitutes a
threat to peace™ to the Security Council to ensure that it has the flexibility to take ef-
fective measures and, therefore, fulfil its primary responsibility for the maintenance
of international peace and security.” The determination assumes, thus, no material el-
ement: Whenever the required majority is achieved, there is also a “threat of peace
even though there was no threat at all” . From the “realists” view, the Security Coun-
cil truly seems to be conceived as the “Leviathan” — an omnipotent and legally-un-
bound authority at whose mercy and arbitrament the states have placed themselves
to ensure peace and joint defence.

bb) The Security Council as the “new universal leviathan”?

Nevertheless, “the new universal leviathan did not emerge, and it is highly unlikely
that it will emerge in the foreseeable future”.’ The veto seems to be an insurmount-

4 Schwebel, Diss. Op. in the Nicaragua Case, IC] Reports 1984, pp. 259-265, p- 290, para. 60;
for information about the Council as subject of international law, see Dapo Akandé, The In-
ternational Court of Justice and the Security Council: Is there room for judicial control of de-
cisions of the political organs of the United Nations, ICLQ 47 (1997), pp. 309-343, p. 320.

5 See Nils Meyer-Oblendorf, Gerichtliche Kontrolle des Sicherheitsrates der Vereinten Natio-
nen durch den Internationalen Gerichtshof: kann der IGH die Rechtmifigkeit von Zwangs-
maf8nahmen nach Kapitel VII UNO-Charta kontrollieren, 1% ed. (2000), pp. 40-41; Bernd
Graefrath, Leave to the Court what belongs to the Court, The Libyan case, EJIL 4 (1‘)")3),
pp. 184-205, concluding that the founders of the Charter did not take limitation. into cgnsxde-
ration as they thought that “the veto would suffice as a check and balance device against the
plenitude” of its powers, p.203.

6 Meyer-Oblendorf (fn.5), p. 44.

7 See Serge Sur, Sécurité collective et rétablissement de la paix: La Résolution 687 (3 avril 1991)
dans laffaire du golfe, in: Colloque, p. 18; see also the references at Akandé (fn.4), p. 2, who
resumes the so-called “realists” opinion: “opportunistic flexibility [is] the key to success”;
M. Alain Pellet, Rapport introductive: Peut-on et doit-on controller les actions du Conseil de
Sécurité, in: La Chapitre VII de la Charte des Nations Unies, colloque de Rennes, 1995,
pp. 221-238, p. 235 “En dépit dincertitudes du fait de la rédaction de cette disposition (lart.
103) et de ses travaux préparatoires, on doit considérer que cest bien unc, superlégalité inter-
nationale “que les rédacteurs de la Charte ont voulu instaurer.,,

8 Meyer-Oblendorf (fn.5), p. 85.

9 Bardo Fassbender, Review Essay: Quis judicabit? The Security Council, Its Powers and Its
Legal Control, www.ejil.org/journal/Vol11/No1/brl.html; the end of Councils paralysis is
taken as occasion to raise for the first time the question of limits and possible judicial review
of the Councils Resolution; see the title of Mobammed Bedjaoui, Nouvel Ordre Mondial et
contrdle de la légalité des actes du Conseil de Sécurité, 1994 and the introductions of Bedja-
ouis oenvre, pp. 12-18; Bernd Martenczuk, Rechtsbindung und Rechtskontolle des Welrsi-
cherheitsrates, Die Uberpriifung nichtmilitirischer Zwangsmainahmen durch den Interna-
tionalen Gerichtshof, 1996, pp. 19-21; Michael Fraas, Sicherheitsrat der Vereinten Nationen
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able obstacle to a joint action of the international community of statcs, as demon-
strated both by the situation of permanent paralysis that existed during the Cold War
and by more recent examples like the Kosovo conflict. The most damaging factor
with respect to the effectiveness of the Council, however, is the weak mechanism by
which its decisions are implemented, in particular concerning coercive measures: As
the UN does not possess its own armed forces, the execution depends entirely on the
goodwill of its members.' In view of this dependence, one could hardly characterise
the Sccurity Council as “Leviathan”. Finally, the states determine exccution of
Council decisions and thereby remain the “ultimate guardians” of the UN.!" On ac-
count of this fact, “realists” conclude that any legal constraints would harm the Secu-
rity Councils effectivencss by giving states legal arguments at hand which could be
invoked against the execution of its Resolutions.'?

cc) The Council’s adherence to the purposes and principles of the UN
as the reason for its member’s allegiance

Certainly, the League of Nations failed, inter alia, because of the disloyalty of its
members.'? But for what reasons do states comply with their obligations, given the
fact that they have the power to do otherwise? The determinative factor of allegiance
is neither a cost-benefit analysis, nor the expectation to be favoured with similar as-
sistance in case of need, but the “political-moral pressure” which “depends to a con-
siderable degree on the members’ conviction of the legality and legitimacy of the
Council’s action”;" the implementation is, ergo, assured when the Council succeeds
in persuading the members of the legitimacy of its decisions. This, however, can only
be achieved when the Security Council fulfils its task within the purposes and princi-
ples of the organisation stated at Articles 1 and 2: Even if the founders wanted to in-
stitute a powerful Security Council with tremendous discretionary power, they did
so to attain the organisation’s ends. “Le Conseil de Sécurité est (...) crée par un traité,
il ne tient sa légitimité et son existence méme que du lui”.'® It follows that actions
cither pursuing aims other than those announced in Article 1 or infringing on the
principles in Article 2 are not covered by the organisation’s competence and there-

und Internationalen Gerichtshof: Die RechumiRigkeitspriifung von Beschliissen des Sicher-
heitsrates der Vereinten Nationen im Rahmen des VII. Kapitels der Charter durch den IGH,
1998, p. 1; Meyer-Oblendorf (fn. 5), pp. 1-5.

10 In particular “standby agreements” to provide the Council with armed forces accordingly
Art. 43(3) never have been concluded, for details see Knut Ipsen, Volkerrecht, 5% ed, (2004),
§ 60 no 18-19, pp. 1114-1115; certainly, Arts. 25 and 103 obligate the members to carry out
the Councils Resolutions, but if they do not cooperate voluntarily, it stays unexecuted, in
this tenor, Meyer-Ohblendorf (fn.5), p. 228.

11 Pellet (fn.5), p.231.

12 See Martenczuk (fn.9), p. 142,

13 Illaid., pp- 138-139, who explains the non-loyalty of the members in the Abyssinia exam-
ple.

14 Ibid., p. 149 (Translation by the author).

15 Pellet (fn. 5), p.232: “The Security Council is created by a treaty; it derivates its legitimacy
and even its existence exclusively from it.” (Translation by the author).
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fore by states’ consent.' Even though one does not already admit a “right of last re-
sort” to justify members’ disobedience in such cases,'” it is highly probable that fac-
tual obedience will be then refused. In conclusion, the duty to act according to the
Charter does not inhibit the Security Council, but it is the basis of - the reason for —
its members allegiance.'®

¢) Conclusion
Even though the Security Council is not subject to such extensive legal constraints as
German public authority, its dependence on the goodwill of its members to sece its

Resolutions implemented requires the specific limitations of the UN purposes and
principles fixed in Articles 1 and 2 of the UN Charter.!

2. The International Court of Justice as an organ competent to engage

in judicial review
The following examines whether the ICJ infringes on the UN’s purposes and princi-
ples by exercising judicial review.

a) Judicial review in Germany

Again, beginning with the pertinent German provisions, it has to be mentioned that
the competence of the Federal Constitutional Court of Germany (“BVerfG”) enu-
merated in Article 93(1) GG is expansive for at least three reasons:

aa) Subject: every act of public authority

Firstly, in view that all three branches of the state are directly bound by the Constitu-
tion according to Article 20(3) GG, every act of public authority, even laws and con-
stitutional amendments, are subjected to judicial review.

16 Andreas Stein, Der Sicherheitsrat der Vereinten Nationen und die Rule of Law: Auslegung
und Rechtsfortbildung des Begriffes der Friedensbedrohung bei humanitiren Interventio-
nen auf Grundlage des Kapitels VII der Charta der Vereinten Nationen, 1999; otherwise the
principle of consensus would be abandoned; Meyer-Oblendorf (fn. 5), p. 130.

17 Sece Fraas (fn. 9), p. 93.

18  Bustamente, Certain Expenses, IC] Reports 1962, pp. 4-290, p. 288 ct seq.: “La vraie raison
de lobéissance des Etats Membre aux autorités de IOrganisation est la conformité des man-
dats de ses organes compétents au texte de la Charte.”; similar Andreas E Bauer, Effektivitit
und Legitimitit: Die Entwicklung der Friedensicherung durch Zwang nach Kapitel VII der
Charta der Vereinten Nationen unter besonderer Berticksichtigung der neueren Praxis des
Sicherheitsrates, 1996, p. 251.

19 To the concrete extent sce the extensive analysis of Meyer-Oblendorf (fn. 5), pp. 37-147, par-
ticularly pp. 129-147; Fraas (fn. 9), pp. 73-86 “Because of the breadth and flexibility of the
concept ‘threat of peace’, the Security Council has wide discretion. In this regard, judicial re-
view is limited to a control of abuse. The Security Council’s power of appreciation is limited
by the principle of good faith, the sovereignty of member states, the principle of proportio-
nality, the fundamental human rights and jus cogens”; (see its conclusion, p.256); Akandé
(fn. 4), pp. 317-325; General international law; jus cogens; human rights.
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bb) Special proceedings to attack the compatibility with the Basic Law:
Abstract Regulation Control

Sccondly, the Court is explicitly vested with the power to rule on the “formal or sub-
stantive compatibility of Federal law with the Basic Law”;*" the crucial importance of
the constitutionality of laws is also stressed by the Abstract Regulation Control. This
special proceeding enables the executive branch of the federal and state governments,
and one third of the members of the German legislative power — the so-called
Bundestag ~ to challenge the constitutionality of a law even in situations in which
there is no infringement of an individual constitutional right which is usually a con-
dition of admissibility.

cc) “Letztentscheidungs- und Verwerfungskompetenz”

Thirdly, the GG attributes to the BVerfG the responsibility of authoritative interpre-
tation and the ultimate power to declare a law or any other act of public authority
null and void - the so-called “Letztentscheidungs- und Verwerfungskompetenz”.?
This makes the BVerfG superordinate to all three branches of the state.

b) Judicial review of the Security Council’s Resolutions by the ICJ as #ltra vires
action?

Concerning the ICJ’s competence, it has to be pointed out that neither the Charter
nor the Statute of the Court contain any explicit provision that grants it the power to
examine the conformity of Security Council Resolutions with the Charter.?

aa) The rejection of the Belgian proposals as a refusal of judicial review powers?

In particular, no procedure comparable to the German Abstract Regulation Control
has been initiated: Although Belgium intended to establish a procedure to refer dis-
putes related to interpretation to the ICJ, its proposals were denied by the San Fran-
cisco conference.” From this rejection, it has been concluded that the founders of the
Charter would withhold from the Court any judicial review of UN organs.

bb) Certain-Expenses advisory opinion

To supply such an opinion, the ICJ judgment in the Certain-Expenses advisory opin-
ion is often quoted:

In the legal system of States, there is often some procedure for determining the validity of
even a legislative or governmental act, but no analogous procedure is to be found in the
structure of the United Nations. Proposals made during the drafting of the Charter to place

20 See, e.g., Art.93(1) Nr. 2.

21 See §78S.1BVerfGG (Abstract Regulation Control); §§ 82(1), 78 S. 1 BVerfGG (Single Re-
gulation Control); § 95(3) S. 1 BVerfGG (Constitutional Complaint).

22 Bauer (In.18), p. 232; Stein (fn. 16), p. 348; Meyer-Oblendorf (fn. 5), p. 155.

23 For details, sce Stein (fn. 16), pp. 349-350 with references, inter alia, to the pertinent UN do-
cuments.
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the ultimate anthority to interpret the Charter in the International Conrt of Justice were not
accelpted; the opinion which the Court is in the course of rendering is an advisory opinion. As
a.ntzcﬂzfated in 1945, therefore each organ must, in the first place, determine its own jurisdic-
tion.*

But such a thesis could be based neither on the exact wording nor on the context of
the entire judgment: As the wording “in the first place” leaves room for a second
place, the Court only clarified the responsibility of each organ to determine its own
competence in the first instance, but did not exclude a later review by another or-
gan,*® Furthermore, a refusal of its jurisdiction would hardly explain why the Court
examined subsequently the conformity of the Resolutions with the Charter. That is
why the quoted consideration cannot be interpreted as a refusal of any judicial re-
view. The Court merely wanted to stress the absence of an established procedure and
competence to authoritative interpretation.?

cc) Namibia advisory opinion

The consideration in the Namibia advisory opinion has to be read the same way.
Notwithstanding the fact that the Court declared,

Undoubtly, the Court does not possess powers of judicial review or appeal in respect of the
decisions taken by the United Nations organs concerned.”

it examined the conformity of the General Assembly’s Resolutions with the Char-

ter.?8

dd) Judicial review in contentious cases? — the Lockerbic case

Although these two decisions show the Court’s general tendency to examine the
conformity of UN organs’ actions with the Charter, they did not permit a conclusion
on an eventual decision related to a binding measure adopted under the aegis of
Chapter VII and in contentious cases.?’ Clarification on this question was expected

in the Lockerbie case:™

24 Certain Expenses (fn. 18), IC] Reports 1962, p. 168.

25  Graefrath (fn. 5), p. 201, Bauer (fn. 18), p. 238; Stein (fn. 16), p. 362; Meyer-Ohlendorf (fn. 5),
p. 175.

26 Banuer (fn. 18), p. 239; Vera Gowlland-Debbas, The Relationship between the International
Court of Justice and the Security Council in the Light of the Lockerbic Case, AJIL 88
(1994), pp. 643677, p. 664.

27 Namibia, ICJ Reports 1971, p.45.

28 “However, in the exercise of its judicial function and since objections have been advanced
the Court will consider these objections before any legal consequences arising from those re-
solutions.” (ICJ Reports 1971 (fn. 27), p. 45); similarly Judge Pétren, Sep. Op., IC] Reports
1971, p. 131 “Je constate (...) que lavis devrait comprendre un examen de validité des résolu-
tions en questions.”; see also Meyer-Oblendorf (fn. 5), p. 178.

29  Stein (fn. 16), p. 365.

30  As the Lockerbie case provoked a lively debate on the present essay’s subject, a multitude of
resumés, interpretations and comments are available; see e.g.: Jonathan A. Franck, A Return
to Lockerbie and the Montreal Convention in the wake of the September 11% Terrorist at-
tacks: Ramifications of Past Security Council and International Court of Justice Action,

217
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(1) Facts and judgment
Substantially, Libya argued that the request to extradite two of its nationals sus-
pected of being responsible for the terrorist attack over Lockerbie, Scotland, would
deprive it of its rights under the Montreal Convention.” As this request was con-
tained in Sccurity Council Resolution 748 (1992) adopted under Chapter VII, the
question of its judicial review was crucial. Nevertheless, the Court carefully avoided
taking any position on this issue, but refused to grant the provisional remedy re-
quested by Libya with an apodictic short and ambiguous order leaving room for a
multitude of interpretations:
Whereas the Court, while thus not at this stage called upon to determine the legal effect of
Security Council resolution 748 (1992), considers that the rights claimed by Libya under the

Montreal Convention cannot now be regarded as appropriate for protection by the indicati-
on of provisional measures.

(2) Reception and interpretation

Due to the open wording of the judgment, it is interpreted by judicial review oppo-
nents as a refusal to rule on the merits of the case, and by judicial review proponents
as a postponement thereof.”” By analysing the separate and dissenting opinions, it be-

comes clearer that only onc judge was completely opposed to judicial review,™
whereas the other judges did not express opposition to it.*

The following reasoning speaks in favour of a postponement, as well: As the Court
stressed that the members’ obligation to carry out decisions of the Security Council

Denv. J. IntL & PolY 30 (2002), pp. 532~548; Bernd Martenczuk, The Security Council, the
International Court and Judicial Review: What Lessons from Lockerbie, EJIL 10 (1999),
pp.517-547, pp. 519-525; Jochen Herbst, Rechtskontrolle des UN-Sicherheitsrates, 1999,
pp- 31-55; Gowlland-Debbas (fn. 26), pp. 644-648; Thomas M. Franck, The “Powers of Ap-
preciation,,; Who is the Ultimate Guardian of UN Legality, AJIL 86 (1992), pp. 519-523,
pp.520-523; Bauer (fn.18), pp.242-243; Stein (fn.16), pp.365-371; Meyer-Oblendorf
(fn.5), pp. 181-188; Martenczuk (fn.9), pp.21-24.

31 Art.7 leaves the choice between extradition and prosecution of the suspects to the state in
possession of a terrorist accused of acting abroad (principle aut dedere aut judicare).

32 ICJ Reports 1992, pp. 3-113, p. 15 para. 39.

33 Opponents argue that the Court will only determine the legal effect, not judge its validicy,
see Giorgio Gaja, Quale Conflitto fra obblighi negli affair relative allincidente acreo di Lo-
ckerbie, Riv. Dir. Internaz. 1992, p. 374, p.376; Elena Sciso, Pud la Corte internazionale di
guistizia rilevare linvaliditd di una decisione del Consiglio di sicurezza, Riv. Dir. Internaz.
1992, p. 369, pp.373-374; proponents point out the wording “at this stage”, see, e.g., Stein
(fn. 16), p. 368,

34 Judge Weeramantry, Diss. Op., IC] Reports 1992 (fn. 32), p. 66: “It would appear that the
Security Council and no other is the judge of the existence of the state affairs which brings
Chapter VII into operation.”

35 Judge Lachs, Sep. Op., IC] Reports 1992 (fn. 32), p. 27 stresses that the decision could not be
understood as “an abdication of the Courts powers”; Bedjaoui, Diss. Op., ibid., p. 41 and
Ajibola, Diss. Op., tbid., p.91 reserved expressly the right to review the Resolution at the
stage of the merit, for details see also Stein (fn. 16), pp. 368-369; Bauer (fn. 18), pp. 244-245;
Unfortunately, the case was removed at the joint request of the parties on 10 September
2003.
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according to Article 25 in conjunction with Article 103 of the Charter extends prima
Jacie to the decision contained in Resolution 748 (1992),% it ruled on the validity of
the concerned Resolution, but limited the extent of its examination to the stage of
proccedings on provisional measures on a prima facie review.”’

ee) Judicial review by the ICJ: No explicit interdiction

According to this, neither the Charter’s evolutionary history nor the ICJ jurispru-
dence could be invoked against the idea of judicial review: The absence of an estab-
lished proceeding does not bar the Court from reviewing a UN organ’s acts in the
scope of advisory opinions according to Article 96 of the UN Charter in conjunction
with Article 65 of the Statute of the Court or from an implicit judicial review in con-
tentious cases.”®

ff) Incompatibility with the UN system?

Despite the absence of an explicit interdiction, judicial review will be excluded if it is
incompatible with the UN system. The compatibility will be denied in situations in
which establishing judicial review would institute a system of separation of powers
and checks and balances and those concepts are not transferable to international or-
ganisations.*

(1) Separation of powers — a concept not transferable to a system of international
cooperation?

The doctrine of separation of powers has been developed to ensure individual free-
dom from the arbitrariness of the absolutist monarch. On account of the “expérience
éternelle que tout homme qui a du pouvoir est porté  cn abuser”,* the public au-
thority must be divided into legislative, executive and judicial power, so that cach
power is able to control and check the other two. Certainly, the Council’s competen-
cies under Chapter VII are broad — the Council may intervene substantially in sover-
eign rights of the state concerned and there might be a nced to protect a member
from arbitrary decisions of the Council. Nevertheless, the organisation’s purpose to
maintain peace should not be attained by vesting to the Council absolute power in-
dependent from its members wills, but by instituting a forum of cooperation be-
tween completely sovereign states. Because cooperation necessarily presumes non-

36 ICJ Reports 1992 (fn. 28), p. 40, para. 42.

37 Th. Franck (fn.30), p. 521; Bauer (fn. 18), p.243.

38  For details, sce Herbst (fn. 30), pp. 401-409; Stein (fn. 16), pp. 382-385; Martenczuk (fn.9),
pp-73-77.

39 In particular, the rule of law is no general principle of international law in the sense of
Art. 38(1) lit. ¢ IC]J- Statute, Flerbst (fn. 30), p. 389; Martenczuk (fn.9), pp. 144-146, that is
why the Marbury v. Madison analogie e.g. used by Th. Franck (fn. 30), pp. 519 misleads; see
also Nicaragua, IC] Reports 1984, pp. 395-528, p. 433 para. 92: “municipal-law concepts of
separation of powers are not applicable to the relations among international institutions.”

40 Montesquien: “the eternal experience that every man who has power is attempted to abuse

»
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subordination, non-hicrarchy, and mutual consideration, ergo the counterparts of
checks and balances. That is why the UN organs are not only difficult to relate to one
of the three powers, but why the system of separation of powers does not fit into a
system in which the states stay the “guardians” of the organisations and coordinate
their actions only within a specific scope of tasks.

(2) judicial review in a system of cooperation

But with this it is not yet said that judicial review contradicts per se a system of coop-
eration: Cooperation is not excluded unless one organ does not retain the ultimate
power to interpret the Charter authoritatively and declare acts of other organs null
and void. Only by attributing to the ICJ such “Letztentscheidungs- und Ver-
werfungskompetenz”, would it be made superordinate to the Council and the Coun-
cils autonomy anchored in Article 7 as its competence to determine its own compe-
tence, its “compétence-compétence” — both determinative characteristics of a system
of cooperation — would be infringed. But the ICJ is not vested with such a compe-
tence: Advisory opinions arc non-binding by their very nature and, according to Ar-
ticle 59 of the Statute, decisions in contentious cases are binding only on the parties
to the dispute. In absence of an erga omnes-effect, the Council has only to take the
Court’s decision into consideration. That is why judicial review in the existing pro-
ceedings respects the organ’s autonomy as its “compétence-competence” and does
not institute a system of checks and balances. Moreover, if the Council deprived the
Court of the power to review its Resolutions, the Court’s function as “principal judi-
cial organ of the UN™" would be harmed seriously and the Council would on its

part offend its obligations both to cooperate and to take the ICJ function into con-
sideration:

It cannot be maintained that the resolutions of any organ of the UN are not subject to re-
view: that would amount to declaring the pointlessness of the Charter or its absolute subor-
dination to the judgement- always fallible- of the organs®

It follows that judicial review is not only not excluded, but is also required by the IC]J
function as the UN’s “principal judicial organ.”

IL. Second Section: The ICJ should review Security Council
Resolutions adopted under aegis of Chapter VII

The question is, furthermore, whether such non-binding dictum by the ICJ is prefer-
able to the situation in which the Court abstains from making any statement.

One could hardly dispute the delegitimicing effect of a Court’s decision to negate the
lawfulness of Security Council’s actions, which could render the fulfilment of its pri-

41 Art.92 UN Charter.
42 Bustamente, Diss. Op., (fn. 18) p. 288.
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mary responsibility for the maintenance of peace and international security con-
ferred to it by Article 24(1) more difficult or even impossible.*’

Otherwise, the execution and hereby effectiveness of Resolutions depends crucially
on the goodwill of the members which depends, again, on their conviction of the le-
gality of the Security Council’s actions.

With the end of its paralysis after the Cold War, the Council’s credibility is tarnished
by the general suspicion that they apply “double standards” to enforce the interests
of the one remaining superpower,* so that “the dominant role of the permanent five,
the secrecy of the Council procedures, the lack of clearly delimited competence and
the absence that we might call legal culture within the Couneil hardly jusrifics enthu-
siasm about its increased role in world affairs”.%* An attempt was made to closc this
credibility gap by proposing amendments to the Charter. The subject matter of the
present consideration, however, focuses not on this attempt but on the question of
whether judicial review is appropriate to increase the Council’s credibility.

Firstly, it has to be stressed that opponents of judicial review compare the Sccurity
Council to a “world police” and refuse thereby judicial review, arguing that if the

founders wanted to establish “au profit du Conseil de Sécurité un état de police, non

un état de droit”.*

Nevertheless, police actions are not exempt from judicial review in municipal law
systems, cither. In Germany, for example, police actions could be the object of a so-
called “Fortsctzungsfeststellungsklage”, which allows the applicant to ask the court
to ascertain whether a police measure was unlawful.*” A similar proceeding at the
UN-level would not limit the “world police’s” actions in situations of immediate
threat, but would help to develop guidelines for its future actions. Through this, the
Council’s measures would become more predictable and the suspicion to apply dou-
ble standards could be moderated, if not put aside altogether. Dictum by the IC]J as
an independent organ applying legal considerations without having an immediate in-

43 Sometimes already given as negative condition of admissibility, see e.g. Judge Schwebel,
Diss. Op. (Lockerbie- preliminary objections), IC] Reports 1998, p. 6; nevertheless, “prima-
ry” means not exclusive responsibility and from the default of an analogous provision to
Art. 12, one can refuse this objection sometimes called “litispendance”, see Nicaragua, ICJ
Reports 1984, p.434; ICJ-communiqué of 26 Nov. 1986 “The Court is of the opinion that
both proceedings could be pursued pari passu. Both organs can therefore perform their se-
parate but complementary functions with respect to the same events.”; Aegean Sea Conti-
nental Shelf, IC] Reports 1976, pp. 3- 46, pp. 13-14; Teheran hostage — Case, ICJ Reports
1980, pp. 22-23; Lockerbie, Ni Declaration, ICJ Reports 1992, p.22; Stein (fn. 16), p. 360.

44 See Meyer-Oblendorf (fn.5), p. 2.

45 Martti Koskenniemi, The Police in the Temple Order; Justice and the UN: A dialectal view,
EJIL 6 (1995), pp. 325-349, p. 327.

46 Serge Sur, La Résolution 687 du Conseil de Sécurité dans laffaire du Golfe: Problemes des
rétablissement et de garantie de la paix, AFDI 1991, pp. 25-97, p. 33; similarly Kelsens quota-
tion in the introduction: the founders wanted to establish “in favour of the Security Council
a police state, not a state founded on the rule of law” (translation by the author).

47 Stein (fn.16), p. 388.
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terest in the result might reinforce the Council’s credibility in case of a “positive”
judgment, confirming the conformity of the Council’s actions with the purposes and
principles of the Charter. Even a negative decision by the ICJ would have only a
short-range negative effect on the Council’s legitimacy: Since, before acting, the
Council would take into consideration the judgements of the ICJ — an external and
independent organ — the thesis that the Security Council is exploited exclusively to
realise political interests of the permanent five would become more difficult to de-
fend. Thus, cooperation between the ICJ and the Council is appropriate to remedy
the suspicion that the Security Council abuses its power, and to increase its eredibil-
ity — and, thus, its legitimacy — as a necessary condition of UN members’ obedience.

Of course, “restore peace” is not identical to “restore law”, but legality is not the en-
emy of peace, rather the opposite is true: Without legal constraints and the possibility
of judicial review, the Sccurity Council risks losing its legitimacy as happened to the
League of Nations and could, through this, be damned to be as ineffective as the
League was. To reinforce judicial review is to reinforce the UN’s effectiveness. That
is why the IC] should have the power to review Security Council Resolutions
adopted under Chapter VIL.



